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cooperation.  If these investigations lead to a finding of a viola-
tion of the AMA, a cease and desist or surcharge payment order 
(i.e., an administrative fine) shall be issued after the prior-
hearing procedure.  Against either of these orders, the recipient 
may file a lawsuit for rescission within six months after learning 
of the order.

On the other hand, if the existence of a violation is not 
confirmed,	but	there	is	a	suspicion	of	one,	the	JFTC	may	issue	a	
caution or warning to the suspected business.

1.4 What remedies (e.g., fines, damages, injunctions, 
etc.) are available to enforcers?

The	 JFTC	 may	 issue	 cease	 and	 desist	 or	 surcharge	 payment	
orders	against	private	monopoly	violators.		For	instance,	cease	
and desist orders include the partial transfer of business or other 
such actions.  Companies that engage in private monopolisation 
are subject to criminal penalties; however, there have been no 
actual criminal prosecutions to date.
In	addition,	the	JFTC	may	issue	cease	and	desist	orders	against	

unfair trade practices, among which the commission may issue a 
surcharge payment order to the violator for “refusal to deal”, “price 
discrimination”, “below-cost pricing”, “resale price maintenance”, 
or “abuse of superior bargaining position”.  However, violations 
of unfair trade practices are not subject to criminal prosecution.

1.5 How are those remedies determined and/or 
calculated?

The	JFTC	decides	at	its	discretion	whether	to	issue	a	cease	and	
desist order and what measures are necessary to rectify the viola-
tion on a case-by-case basis.
For	surcharges,	they	are	calculated	by	multiplying	the	total	sales	

or purchases of the subject goods or services during the period 
of the violation (up to 10 years) by the surcharge calculation rate 
stipulated in the AMA, which varies depending on the type of 
violation.  In the case of dominant private monopolisation, the 
surcharge is 10%, exclusionary private monopolisation is 6%, 
price discrimination, below-cost pricing, or resale price mainte-
nance is 3%, and abuse of superior bargaining position is 1%.

1 General

1.1 What authorities or agencies investigate and 
enforce the laws governing vertical agreements and 
dominant firm conduct?

The	 Japan	 Fair	 Trade	 Commission	 (the	 “JFTC”)	 investigates	
and enforces the Act on Prohibition of Private Monopolisation 
and	 Maintenance	 of	 Fair	 Trade	 (Act	 No.	 54	 of	 1947)	 (the	
Antimonopoly Act, or the “AMA”) which governs, among 
others, vertical agreements and dominant firm conduct.

1.2 What investigative powers do the responsible 
competition authorities have?

If	 the	 JFTC	 determines	 that	 there	 is	 sufficient	 evidence	 to	
suspect a violation of the AMA, it may exercise the following 
administrative investigation powers: 
(i) order any person involved in the case or any witness to 

appear for an interview, or request an opinion or report 
from such person; 

(ii) order expert witnesses to appear for an interview and 
provide an opinion;

(iii) order the submission and subsequent detainment of books, 
documents, etc.; or

(iv) enter and inspect the business offices of any person 
involved in the case or other relevant locations.

It should be noted that criminal penalties may be imposed if 
these orders are not complied with.

In principle, these powers may only be exercised within the 
jurisdiction of Japan.

1.3 Describe the steps in the process from the opening 
of an investigation to its resolution.

When	 the	 JFTC	 discovers	 a	 suspected	 violation	 of	 the	AMA	
through reports from the public or its own information gath-
ering, it will start an investigation.  As a formal investigation, 
the	JFTC	will	exercise	its	investigative	authority	as	described	in	
question 1.2, or interview relevant parties with their voluntary 
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1.10 Are private rights of action available and, if so, how 
do they differ from government enforcement actions?

Yes; any person who incurs damages from a violation of the 
AMA may seek remedy through civil action.
First,	the	person	may	challenge	the	validity	of	any	contract	or	

other legal conduct that violates the AMA.  However, enforce-
ment	by	the	JFTC	does	not	affect	the	validity	of	the	contract	on	
its surface.

Second, under Article 25 of the AMA, if a violation by 
an enterprise is confirmed in a cease and desist or surcharge 
payment order, the obligation to pay damages is recognised 
without having to prove the wilfulness or negligence of the 
enterprise.  It is also possible to file a suit for damages under 
Article 709 of the Civil Code.

Third, the person whose profits have been or are likely to 
be infringed by unfair trade practices may seek to suspend or 
prevent such infringement under Article 24 of the AMA.

1.11 Describe any immunities, exemptions, or safe 
harbours that apply.

Although there is no legal provision, according to “the Guidelines 
concerning Distribution Systems and Business Practices under 
the Antimonopoly Act” (the “DSBP Guidelines”), a 20% share 
is a de facto safe harbour in most vertically restrictive conduct 
(i.e., restriction of dealings with competitors, strict territo-
rial restriction, tie-in sales).  On the other hand, according to 
“the Guidelines for Exclusionary Private Monopolisation under 
the Antimonopoly Act” (the “EPM Guidelines”), in the case 
of private monopolisation, the standard for review is when the 
violator’s share exceeds 50%.

Article 21 of the AMA stipulates that the law shall not apply 
to any actions that are deemed to be the exercise of intellectual 
property rights.

1.12 Does enforcement vary between industries or 
businesses?

Depending on the social and economic conditions of the time, 
there	are	differences	in	the	industries	and	sectors	that	the	JFTC	
focuses	 on	 in	 its	 competition	 policy.	 	Recently,	 the	 JFTC	has	
been actively enforcing in the digital sector.  However, since the 
AMA fundamentally applies to all entities engaged in economic 
activities, there is no essential difference in enforcement by the 
JFTC	by	industry	or	sector.

1.13 How do enforcers and courts take into 
consideration an industry’s regulatory context when 
assessing competition concerns?

As described in question 1.12, unless there is a special provi-
sion in the individual sector regulation exempting anyone from 
the application of the AMA, it is applied in the same way in the 
regulated industries.  However, in situations where regulations 
under a sector regulation conflict with those under the AMA, 
the content and purpose of the former may be taken into consid-
eration from the perspective of whether the alleged violation 
can be justified without violating the public interest.

1.6 Describe the process of negotiating commitments 
or other forms of voluntary resolution.

In December 2018, the commitment procedure system to resolve 
cases	of	 suspected	violations	by	agreement	between	 the	 JFTC	
and	enterprises	was	 taken	 into	effect.	 	 If	 the	 JFTC	suspects	a	
violation, it will notify the violator of the commitment appli-
cation procedure in order to rectify the violation and facilitate 
free	 competition.	 	 The	 JFTC	 shall	 certify	 whether	 the	 enter-
prise’s cease and desist plan is effective in rectifying the viola-
tion and expected to be implemented without fail.  If the plan is 
approved, the suspected conduct will not be subject to a cease 
and desist nor surcharge payment order.

The commitment procedure contributes to the speedy and 
efficient enforcement of the AMA in that it enables the adop-
tion of cease and desist measures based on an agreement with 
the enterprise without detailed investigation.

1.7 At a high level, how often are cases settled 
by voluntary resolution compared with adversarial 
litigation?

A commitment procedure system was taken into effect in Japan 
in 2018.  Please refer to question 1.6.

Since then, some cases have been resolved through the 
commitment procedure.  In 2020, there were six cases (three 
cases of abuse of superior bargaining position and three cases 
of trading on restrictive terms) that were voluntarily resolved 
through the approval of the commitment procedure plan.  On 
the other hand, there was only one case in which a cease and 
desist order was issued for a violation due to private monopoli-
sation during the same year.

1.8 Does the enforcer have to defend its claims in front 
of a legal tribunal or in other judicial proceedings? If 
so, what is the legal standard that applies to justify an 
enforcement action?

Yes, if the recipient of a cease and desist or surcharge payment 
order is dissatisfied with the order(s), it may file a lawsuit for 
rescission.		In	the	lawsuit,	the	JFTC	bears	the	burden	of	proof	
of the facts underlying the order(s).  On the other hand, since 
the Administrative Case Litigation Act and the Code of Civil 
Procedure are applied to lawsuits for rescission of orders, the 
order will not be revoked unless the plaintiff, who is the enter-
prise, proves that there was an abuse of discretion in the order.  
The	court	 is	not	bound	by	the	JFTC’s	fact-finding	at	the	time	
of	 the	 disposition	 but	 may	 respect	 the	 JFTC’s	 discretion	 in	
applying the AMA.

1.9 What is the appeals process?

Any	person	who	is	dissatisfied	with	an	order	issued	by	the	JFTC	
may file a lawsuit for rescission of the order with the Tokyo 
District	Court.		Under	Article	77	of	the	AMA,	the	JFTC	is	the	
defendant.  The recipient of the order must file a lawsuit within 
six months after learning of the order or within one year after 
the date of the order.  In the first instance, the case shall be tried 
by a panel of three or five judges.  If there is any dissatisfaction 
with the judges of the first instance, the case may be further 
appealed to the Tokyo High Court and the Supreme Court.
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In private monopolisation, vertical agreements are prohibited 
specifically as a form of exclusionary private monopolisation.  
The	 JFTC	 has	 issued	 the	 EPM	 Guidelines	 for	 this	 purpose.		
With regard to vertical restrictions regulated as unfair trade 
practices,	the	JFTC	has	issued	the	DSBP	Guidelines.

In the case of exclusionary private monopolisation, cease and 
desist and/or surcharge payment orders, or criminal penalties 
may be imposed.  However, there have been no cases of exclu-
sionary private monopolisation that have been subject to crim-
inal penalties. 

In the case of unfair trade practices, only cease and desist 
and/or surcharge payment orders may be imposed.

2.4 Are there any types of vertical agreements or 
restraints that are absolutely (“per se”) protected? Are 
there any types of vertical agreements or restraints that 
are per se unlawful?

The following three types of vertical agreements are applicable 
only when they are made by “an influential enterprise in the 
market”:
(i) restriction of dealings with competitors;
(ii) strict territorial restriction; and
(iii) tie-in sales.
The	JFTC	explains	that	these	types	of	vertical	agreements	tend	

not to impede fair competition.  Accordingly, they are not illegal if 
conducted by an enterprise that has a market share of 20% or less 
(not an influential enterprise in the market) or by a new entrant.

Any enterprise’s restrictions of its distributors’ sales (or resale) 
prices are, in principle, illegal as unfair trade practices unless 
there are justifiable grounds.  Please be advised that the justifi-
able grounds are understood to be seldom accepted, and there-
fore resale price maintenance is sometimes practically consid-
ered per se illegal.

2.5 What is the analytical framework for assessing 
vertical agreements?

Vertical agreements are examined to see whether they corre-
spond to exclusionary private monopolisation or unfair trade 
practices, which are both subject to prohibition.

The categories of exclusionary private monopolisation are 
mainly “below-cost pricing”, “exclusive dealing”, “tying”, 
“refusal to supply”, and “discriminatory treatment”.

The categories of unfair trade practices are, among others, 
“resale price maintenance”, “restriction on trading partners’ 
dealing with competitors and/or trading partners’ handling of 
competing products”, “restrictions on sales territories”, “restric-
tions on distributors’ trading partners”, “selective distribution”, 
“restrictions on retailers’ sales methods”, and “tie-in sales”.

Vertical restraint is examined to see whether it tends to 
impede fair competition.

2.6 What is the analytical framework for defining a 
market in vertical agreement cases?

Market definition in vertical infringement cases is not substan-
tially different from that in other types of infringements (e.g. 
horizontal agreements).  In principle, a market is defined in 
accordance with the substitutability of product and geographic 
scope from the supplier and customer’s perspectives.

1.14 Describe how your jurisdiction’s political 
environment may or may not affect antitrust 
enforcement.

As	an	 independent	administrative	agency,	 the	 JFTC	makes	 its	
own decisions on the operation of the AMA and the handling 
of individual cases and is not influenced by the political envi-
ronment.	 	 Please	 be	 advised,	 nonetheless,	 that	 the	 JFTC	 has	
recently strengthened its cooperation with ministries and agen-
cies to effectively promote competition policy in regulating 
digital platformers.

1.15 What are the current enforcement trends and 
priorities in your jurisdiction?

Recently,	 the	 JFTC	 has	 strengthened	 its	 regulation	 of	 digital	
platformers that operate online malls and other businesses, and 
its enforcement of their compliance with the AMA.
For	instance,	in	February	2020,	the	JFTC	filed	a	petition	for	

an	emergency	cease	and	desist	order	against	Rakuten	for	intro-
ducing free shipping in its online mall.
Furthermore,	 in	 September	 2020,	 the	 JFTC	 certified	 a	

commitment procedure plan for Amazon Japan, who allegedly 
abused its superior bargaining position over its business partners.

1.16 Describe any notable recent legal developments 
in respect of, e.g., vertical agreements, dominant firms 
and/or vertical merger analysis.

As described in question 1.7 above, a commitment procedure 
was taken into effect in 2019, which has led to a significant 
increase in enforcement actions.  In terms of the enforcement 
attitudes,	the	JFTC	is	seemingly	paying	attention	to	the	digital	
sector.		Furthermore,	the	JFTC	has	formulated	specific	guide-
lines on possible violations, such as abuse of superior bargaining 
position in the digital sector.

2 Vertical Agreements

2.1 At a high level, what is the level of concern over, 
and scrutiny given to, vertical agreements?

Vertical agreements are prohibited as a form of private monopo-
lisation and unfair trade practices under the AMA. 
According	to	the	JFTC’s	annual	report,	in	the	most	recent	fiscal	

year 2020, the following enforcement actions were taken and 
commitment plans were approved against vertical agreements:
(1) One cease and desist order against private monopolies 

(dealing on exclusive terms).
(2) Three approvals of commitment procedure plans against 

unfair trade practices (trading on restrictive terms).

2.2 What is the analysis to determine (a) whether there 
is an agreement, and (b) whether that agreement is 
vertical?

Under the AMA, an agreement between parties is not the essen-
tial factor of vertical restraints.  Any form of arrangements 
between parties which may restrict competition can be consid-
ered a vertical restraint.

2.3 What are the laws governing vertical agreements?

Vertical agreements are prohibited as a form of private monopo-
lisation and unfair trade practices under the AMA.
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2.13 Will enforcers or legal tribunals weigh the harm 
against potential benefits or efficiencies?

Yes; in the cases of both exclusionary private monopolisation 
and	unfair	trade	practices,	the	JFTC	considers	not	only	anticom-
petitive effects, but also pro-competitive effects that result from 
the vertical restraint, in order to identify the extent of the impact 
on the fair competition.

2.14 What other defences are available to allegations 
that a vertical agreement is anticompetitive?

Intra-group vertical arrangements may be exempted from the 
application of unfair trade practices.

Conduct between a parent and its wholly owned subsidiary, or 
between companies wholly owned by the same parent, is usually 
not subject to the regulation of unfair trade practices.  Even 
conduct between a parent and its subsidiary, or between sister 
companies	 in	which	 the	parent	holds	 50–100%	of	 the	 shares,	
are not subject to unfair trade practice regulations, assuming the 
conduct is, in substance, equivalent to intra-company transac-
tions, which is determined on a case-by-case basis by consid-
ering various factors.

2.15 Have the enforcement authorities issued any 
formal guidelines regarding vertical agreements?

The	 JFTC	 issues	 the	 EPM	 Guidelines	 with	 regard	 to	 exclu-
sionary private monopolisation, and the DSBP Guidelines with 
regard to unfair trade practices.

2.16 How is resale price maintenance treated under the 
law?

Resale	price	maintenance	is	prohibited	as	an	unfair	trade	prac-
tice.  Any enterprise’s restrictions of its distributors’ sales (or 
resale) prices are considered an unfair trade practice and thus 
illegal, unless there are justifiable grounds.  However, justifiable 
grounds are understood to be seldom accepted, and therefore 
resale prices are practically considered per se illegal as described 
in question 2.4 above.

2.17 How do enforcers and courts examine exclusive 
dealing claims?

The following conducts are considered exclusive dealing and 
prohibited as unfair trade practices if  they tend to impede fair 
competition:
■	 An	 enterprise	 engages	 in	 transactions	 with	 its	 trading	

partners on the condition that they do not deal with its 
competitors or any other enterprises having a close rela-
tionship with the enterprise.

■	 An	enterprise	causes	its	trading	partners	to	refuse	to	deal	
with its competitors or any other enterprises having a close 
relationship with the enterprise.

Furthermore,	 exclusive	 dealing	 is	 prohibited	 as	 a	 form	 of	
exclusionary private monopolisation.

2.18 How do enforcers and courts examine tying/
supplementary obligation claims?

Tying/supplementary obligation, which is prohibited as an unfair 
trade practice, is where an influential enterprise in a market for 

2.7 How are vertical agreements analysed when one of 
the parties is vertically integrated into the same level as 
the other party (so-called “dual distribution”)? Are these 
treated as vertical or horizontal agreements?

Dual distribution can be evaluated either as vertical or hori-
zontal agreements, depending on how it affects competition. 

2.8 What is the role of market share in reviewing a 
vertical agreement?

Market share of the party involved in the vertical agreement 
is one of the most important factors in determining whether 
fair	 competition	 is	 impeded.	 	 For	 instance,	 if	 the	 party	 is	 a	
top-ranked supplier with a large market share or there is a large 
gap between the market shares of the supplier and its closest 
competitor,	 the	 JFTC	 would	 be	more	 likely	 to	 conclude	 that	
competition is substantially restrained from the alleged vertical 
agreements, since the ability of the competitor to constrain the 
supplier’s price increases is deemed to be weaker.

2.9 What is the role of economic analysis in assessing 
vertical agreements?

Economic analysis is mainly used to determine whether the 
vertical restraint impedes fair competition.

2.10 What is the role of efficiencies in analysing vertical 
agreements?

In the case of exclusionary private monopolisation and unfair 
trade practices, efficiencies are taken into consideration to argue 
that the vertical agreements do not impede fair competition.

2.11 Are there any special rules for vertical agreements 
relating to intellectual property and, if so, how does the 
analysis of such rules differ?

Article 21 of the AMA rules that the AMA shall not apply to 
actions that are recognisable as the exercise of intellectual property 
rights.  However, any actions that may appear to be an exercise of 
rights cannot be “recognisable” as such if they are found to deviate 
from or run counter to the intent and objectives of the intellectual 
property systems (namely, to motivate enterprises to actualise their 
creative efforts and to make use of technology) from the perspec-
tive of the intent and manner of the action itself and its degree of 
impact on competition according to the “Guidelines for the Use of 
Intellectual Property under the Antimonopoly Act”.

2.12 Does the enforcer have to demonstrate 
anticompetitive effects?

Yes,	in	the	case	of	unfair	trade	practices,	the	JFTC	must	demon-
strate a “tendency to impede fair competition”.  To do so, it does 
not need to demonstrate that there is a specific impediment to 
fair competition or that there is a high probability of such an 
effect, but only that there is a risk of impeding fair competition 
to some extent.
In	the	case	of	exclusionary	private	monopolisation,	the	JFTC	

is required to demonstrate “substantially restraint of competition 
in any particular field of trade”.  To do so, it needs to demonstrate 
that the effect of impeding fair competition actually occurs.
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2.23 How are MFNs treated under the law?

MFNs	do	not	necessarily	present	 a	problem	under	 the	AMA.		
However, imposing equivalence conditions does have the effect 
of impeding fair competition, as competitors may become 
unable to differentiate their prices, product line-ups, etc. from 
the alleged enterprise, and new product entries at low prices may 
be inhibited.  On the other hand, imposing such conditions also 
has pro-competitive effects, particularly for platform operators, 
as it prevents other platform operators and the relevant plat-
form users from free-riding the platform operators.  Therefore, 
whether	MFNs	raise	antitrust	issues	is	determined	by	weighing	
the effects of any impediment and promotion of competition.

3 Dominant Firms

3.1 At a high level, what is the level of concern over, 
and scrutiny given to, unilateral conduct (e.g., abuse of 
dominance)?

Regulation	 of	 unilateral	 conduct	 is	 one	 of	 the	major	 areas	 of	
antitrust	law	in	Japan.		The	JFTC	occasionally	makes	enforce-
ment actions against the unilateral conduct.  Please be advised, 
however, that enforcement actions against abuses of dominance 
(i.e., private monopolisation) are not so often compared to hori-
zontal restraints.

In recent years, enforcement in the digital market has become 
more active.  Accordingly, potential enforcement against unilat-
eral conduct made by digital platform operators is becoming 
widely discussed.

3.2 What are the laws governing dominant firms?

The AMA prohibits private monopolisation.
Private monopolisation refers to when competition is substan-

tially restricted in the market by eliminating other businesses’ 
activities or depriving them of making free decisions.  Although 
there is no requirement in the text of the AMA that the violator 
must be a dominant firm, the EPM Guidelines state that priority 
for investigation is given to cases where (i) the violator’s market 
share generally exceeds 50%, and (ii) the impact on people’s lives 
is considered significant.

In addition, even if it does not reach a dominant position, 
when an enterprise that has an advantage over the counterparty 
in a transaction commits an act that may impede competition, it 
is prohibited as an abuse of superior bargaining position.

3.3 What is the analytical framework for defining a 
market in dominant firm cases?

A market is defined based on the scope of the exclusionary 
or controlling conduct, depending on the object, region, and 
type of transaction.  The key factors for market definitions are 
the substitutability of products or services for consumers and 
suppliers and the geographical scope.

3.4 What is the market share threshold for enforcers or 
a court to consider a firm as dominant or a monopolist?

Please refer to question 3.2.  In the case of private monopolisation, 
there are no safe harbour rules.  A conduct may still be regarded 
as a violation of the AMA even if the violator’s market share does 
not exceed 50%, assuming that the other factors are fulfilled.

a certain product (“tying product”) compels its trading part-
ners to purchase another product (“tied product”) in conjunc-
tion with its supply of the tying product to the trading partners.  
Such conduct has foreclosure effects in the market for the tied 
product and “tends to impede fair competition”.

Tying/supplementary obligation is also prohibited as a form 
of exclusionary private monopolisation.

2.19 How do enforcers and courts examine price 
discrimination claims?

Price discrimination, which is prohibited as an unfair trade prac-
tice, is where favourable or unfavourable treatment towards a 
certain enterprise with regard to the terms or execution of a 
transaction “tends to impede fair competition”.

Price discrimination is also prohibited as a form of exclu-
sionary private monopolisation.

2.20 How do enforcers and courts examine loyalty 
discount claims?

Loyalty discounting, which is prohibited as an unfair trade 
practice, is an agreement that includes the provision of rebates; 
however, it does not necessarily present a problem under the 
AMA.  Nonetheless, in the event that, by means of rebates, an 
enterprise restricts its trading partners’ sales prices or handling 
of competing products, sales territory, customers, etc. (including 
cases where a rebate provided by an enterprise to its trading part-
ners is reduced if they do not sell the enterprise’s products at the 
prices indicated by the enterprise), the illegality of such restric-
tion should be deemed a “resale price restriction” and “dealing 
on exclusive terms” or “trading on restrictive terms of general 
designation” as an unfair trade practice.

Provision of royalty discount rebates is also prohibited as a 
form of exclusionary private monopolisation.

2.21 How do enforcers and courts examine multi-
product or “bundled” discount claims?

With respect to offering discounts for tying and tied products 
supplied in combination, there are cases where such conduct 
leads to competition over the combined product (a package of 
the tying and tied products) between the alleged enterprise and 
its	competitors	in	the	market	of	the	tied	product.		For	example,	
this includes the case where a competitor in the market of the 
tied product has actually been supplying, or may supply without 
any particular additional costs, a product that is equal in quality 
and brand value to that of the tying product of the enterprise.  
In such case, whether the conduct against the competitor falls 
under “exclusionary conduct” is assessed from the viewpoint of 
“below-cost pricing”.

2.22 What other types of vertical restraints are 
prohibited by the applicable laws?

Under the AMA, there is a category of vertical restraints 
so-called “abuse of superior bargaining position”.  The abuse 
of superior bargaining position may typically become an issue 
when a large company or a digital platform operator imposes 
vertical restraints on small and medium-sized enterprised 
(“SMEs”) or individuals.
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3.12 What counts as abuse of dominance or 
exclusionary or anticompetitive conduct?

Typical conducts which count as private monopolisation (e.g., 
abuse of dominance or exclusionary or anticompetitive conduct) 
include refusal to deal, below-cost pricing and exclusive dealing.  
Whether conduct is regarded as exclusionary private monopoli-
sation or an abuse of superior bargaining position depends on 
whether it substantially restricts competition in the market or 
only threatens to impede fair competition.

3.13 What is the role of intellectual property in analysing 
dominant firm behaviour?

Intellectual property may play a certain role in analysing 
conduct made by a dominant firm in terms of exclusionary 
effect.  Although Article 21 of the AMA exempts the exercise 
of intellectual property rights from the application of the AMA, 
the AMA applies to any conduct that appears to be an exercise 
of rights, provided such conduct is deemed to restrict competi-
tion and is contrary to the purpose of intellectual property laws.  
In particular, conduct such as not permitting competitors to 
use any of the intellectual property rights that are necessary to 
conduct business in the market without justifiable reason may be 
considered exclusionary private monopolisation.

3.14 Do enforcers and/or legal tribunals consider “direct 
effects” evidence of market power?

Yes,	 the	 JFTC	 and	 the	 courts	 may	 consider	 “direct	 effects”	
evidence of indicating the substantial restriction of competition.

3.15 How is “platform dominance” assessed in your 
jurisdiction?

As	 described	 in	 questions	 1.15	 and	 1.16	 above,	 the	 JFTC	 has	
recently become highly interested in competition policy in the 
digital market and has been vigorously conducting multiple 
sector inquiries regarding digital platforms.
The	 JFTC	 appears	 to	 consider	 that	 the	 business	 model	 of	

the digital platforms is equipped with conditions that facili-
tate oligopolisation and monopolisation, and there are concerns 
that they may be prone to committing private monopolisation 
or unfair trade practices, such as abuse of superior bargaining 
position.		It	is	worth	noting	that	the	JFTC’s	report	on	the	digital	
advertising market explicitly states that Google has a dominant 
position in the field of search-linked advertising.

3.16 Are the competition agencies in your jurisdiction 
doing anything special to try to regulate big tech 
platforms?

Yes;	 the	 JFTC	 has	 been	 launching	 a	 number	 of	 policy	meas-
ures with regard to antitrust issues potentially relevant to big 
tech platforms.  Some examples of such measures include the 
following:
■	 In	December	2018,	the	JFTC,	together	with	the	Ministry	of	

Economy, Trade and Industry (“METI”) and the Ministry 
of Internal Affairs and Communications (“MIC”), published 
the Basic Principles for Transactions in the Digital Platform 
Market.		The	JFTC	has	also	conducted	a	fact-finding	survey	
on the transaction practices of and published guidelines for 
digital platformers.

3.5 In general, what are the consequences of being 
adjudged “dominant” or a “monopolist”? Is dominance or 
monopoly illegal per se (or subject to regulation), or are 
there specific types of conduct that are prohibited?

The AMA does not prohibit monopolisation as a result of fair 
competition.  As held in the NTT East Japan case (a decision 
made by the Supreme Court on 17 December, 2010), there must 
be “artificiality” in the conduct of the dominant firm in order 
for it to be adjudged as private monopolisation.  The AMA does 
not specify any types of conduct that are prohibited as private 
monopolisation.

3.6 What is the role of economic analysis in assessing 
market dominance?

Economic analysis may influence the adjudgment of illegality 
in assessing exclusionary effects.  However, economic anal-
ysis is not often used in cases of private monopolisation, since 
the AMA does not require a “dominant position” for private 
monopolisation.

3.7 What is the role of market share in assessing 
market dominance?

Please refer to questions 3.2 and 3.4 above.

3.8 What defences are available to allegations that a 
firm is abusing its dominance or market power?

An enterprise which is alleged of abusing its dominance or 
market power may claim that there is no substantial restraint of 
competition in the market.  According to the EPM Guidelines, 
in determining whether there is any such restriction, not only is 
the status of the alleged violator taken into consideration, but 
also the circumstances related to potential competitive pres-
sure, efficiency, bargaining power of customers, and securing 
customer interests.

3.9 What is the role of efficiencies in analysing 
dominant firm behaviour?

As described in question 3.8 above, efficiency is one of the 
circumstances to be considered when determining whether 
there is a substantial restraint of competition.  However, the 
mere fact that the conduct has certain efficiency does not mean 
that there is no substantial restraint of competition.

3.10 Do the governing laws apply to “collective” 
dominance?

Yes, the AMA also prohibits any conduct that excludes compet-
itors	 in	 cooperation	 with	 other	 enterprises.	 	 For	 example,	 if	
enterprises jointly refuse to trade with a particular enterprise, it 
may be a violation of the AMA.

3.11 How do the laws in your jurisdiction apply to 
dominant purchasers?

Since the AMA does not exclude purchasers from violators, it 
applies equally to dominant purchasers in theory.  In practice, 
however, no private monopoly cases have been found where it 
has been applied to a purchaser.
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(iii) where an influential enterprise in the market refuses to 
deal for unfair purposes under the AMA and there is a risk 
that the business activities of the refused enterprise may 
become difficult.

4 Miscellaneous

4.1 Please describe and comment on anything unique 
to your jurisdiction (or not covered above) with regard to 
vertical agreements and dominant firms.

In addition to the abuse of dominant market power, the AMA 
regulates abuse of superior bargaining positions.  Though the 
concept of prohibition of the abuse of superior bargaining posi-
tion does not seem universal compared to the prohibition of the 
abuse	of	dominant	market	power,	the	JFTC	appears	to	have	been	
establishing and will establish aggressive enforcement actions in 
the digital market by taking advantage of the prohibition. 

■	 In	April	2020,	the	JFTC	strengthened	itself	by	establishing	
the	Digital	Market	 Planning	 and	Research	Office	 and	 a	
Senior Examination Specialist position to handle cases 
related to digital platformers.

3.17 Under what circumstances are refusals to deal 
considered anticompetitive?

In general, it is not illegal for an enterprise to refuse a deal as a 
result of independent judgment.  However, refusal to deal may 
violate the AMA in the following three cases:
(i) where an enterprise refuses to deal jointly with other 

competitors without justifiable reason; 
(ii) where an influential enterprise in the market refuses to 

deal alone as a means of ensuring the effectiveness of 
illegal conduct under the AMA; or
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